
REGULAR MEETING 
JUNE 17, 2014 

 
In compliance with Chapter 231, OPEN PUBLIC MEETINGS ACT of the State of New 
Jersey, adequate notice has been given to all members of the Governing Body, the 
“Local Source” and the "Westfield Leader" the two newspapers designated to receive 
such notice.  The notice is posted on the Borough Hall bulletin board. 
 
Mayor Paul N. Mirabelli called the meeting to order at 8:03 P.M. 
 
INVOCATION:  Councilman President Turner 
SALUTE TO THE FLAG 
ROLL CALL 
 
PRESENT:  Mayor Paul N. Mirabelli, Councilwoman Andre, Councilman Lane, 
Councilman Messler, Council President Turner, Administrator Debbie and Attorney 
Post.  Also present were Recreation Director Frank Masella and Public Works Manager 
Ronald Romak.  Councilman Dierkes and Councilman Mortimer were absent. 
 
APPROVAL OF MINUTES: 
 
Upon motion by Councilman Messler and a second by Councilman Lane, the minutes of 
the Regular Session Meeting held on May 20, 2014 were approved. Roll Call: Ayes: 
Andre, Lane, Messler, Turner. Nays: 0.  
 
Upon motion by Councilman Turner and a second by Councilman Lane, the minutes of 
the Work & Executive Session Meetings held on June 3, 2014 were approved. Roll Call: 
Ayes: Andre, Lane, Messler, Turner. Nays: 0. 
---------------------------- 
 
PROCLAMATIONS: 

 
 WHEREAS, the Governor Livingston High School TREND Club consists of 
Governor Livingston High School students who are drug and alcohol free and are 
leaders and role models for their peers; and 
 
 WHEREAS, the TREND Executive Board creates annual drug and alcohol free 
activities for the high school; and  
 
 WHEREAS, a year ago, the TREND Executive Board members made a written 
commitment to present the Days of Realization Program; and  
 
 WHEREAS, this program aims to show students the true risks that come from 
reckless activities when under the influence of drugs and alcohol so they can see how 
different life can be if they were to die; and  
 
 WHEREAS, for a day, twenty-six Governor Livingston students were taken away 
from their daily routines with no chance to say goodbye and were not allowed any form 
of communications; and  
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 WHEREAS, the TREND Executive Board worked diligently to arrange food and 
accommodations for the participating students, set up and later cleaned the stage for 
the wake/funeral, posted student photos, and at the assembly provided lunch for 
approximately sixty guests; and 
 
 WHEREAS, the TREND Executive Board should be recognized for the hundreds 
of hours they dedicated to this program, to remind their peers about the dangers of 
drugs and alcohol. 
 
 NOW, THEREFORE, BE IT RESOLVED by the Mayor and Council of the 
Borough of Mountainside that the following TREND Executive Board members and 
TREND Advisor are hereby commended for their participation in this very successful 
program: 
  Nicole Attanasio   Courtney Osieja 
  Ryan Bonk     Josh Quinn 
  Megan LaGuardia   Allie Silverman 
  Jimmy Longo    Mia Tighe 
  Lauren Mathis   Chris Tribuna 
  Lindsey Mathis   Robert Segear, Advisor 
   Detective Corporal Andy Huber 
--------------------------------- 

 
 WHEREAS, the New Jersey Shout Down Drugs challenges high school students 
to create original music and lyrics with powerful substance abuse prevention messages 
to allow teens to deliver the prevention message to each other through their favorite 
medium of music; and 

 
 WHEREAS, County Finalists are chosen by peer judges to perform their original 
songs at the 2014 NJ Shout Down Drugs Music Competition at NJ PAC; and 

 
 WHEREAS, four Governor Livingston High School Sophomores from 
Mountainside formed two musical groups and wrote original songs, shouting down 
drugs; and 
 
 WHEREAS, Kylie Meltzer and Ryan Hernandez’s song “What You Meant to Me” 
won Best Song from Union County; and  
 
 WHEREAS, Kate Parker and Teddy Cole’s song “See Straight” received the 
Most Votes in the entire competition; and 
 
 WHEREAS, these musically talented students began performing together during 
their GLHS Guitar Club meetings which is part of the Positive Alternative Club 
supported by the Mountainside Municipal Alliance;  
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 NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Council of the 
Borough of Mountainside that Kylie Meltzer, Ryan Hernandez, Kate Parker and Teddy 
Cole are hereby commended for their achievements. 
---------------------------------- 
 
RESOLUTION OF CONGRATULATIONS: 
 
 WHEREAS, the citizens of the Borough of Mountainside are continually striving 
to provide quality education for all of our children; and 
 
 WHEREAS, it is clearly recognized that such education will be a major 
contribution toward our young people being good citizens and successful in whatever 
endeavors they undertaken in life; and 
 
 WHEREAS, it is appropriate that those who excel should be recognized and 
encouraged to continue the success into further education and participation in their 
community; and 
 
 WHEREAS, Deirdre McLaughlin, Valedictorian, has truly exemplified the finest in 
academic achievement at Deerfield School in Mountainside; 
 
 NOW, THEREFORE, BE IT RESOLVED that the Mayor and Council of the 
Borough of Mountainside recognize and congratulate Deirdre McLaughlin for her fine 
achievement and success, and award Deirdre McLaughlin a gift check of $300.00 that 
will serve as a substantive encouragement for future success.    
-----------------------------  

 
 WHEREAS, the citizens of the Borough of Mountainside are continually striving 
to provide quality education for all of our children; and 
 
 WHEREAS, it is clearly recognized that such education will be a major 
contribution toward our young people being good citizens and successful in whatever 
endeavors they undertaken in life; and 
 
 WHEREAS, it is appropriate that those who excel should be recognized and 
encouraged to continue the success into further education and participation in their 
community; and 
 
 WHEREAS, Peter Pinto, Valedictorian, has truly exemplified the finest in 
academic achievement at Deerfield School in Mountainside; 
 
 NOW, THEREFORE, BE IT RESOLVED that the Mayor and Council of the 
Borough of Mountainside recognize and congratulate Peter Pinto for his fine 
achievement and success, and award Peter Pinto a gift check of $300.00 that will serve 
as a substantive encouragement for future success.      
------------------------------ 
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RESOLUTIONS: 
 
The following resolution was introduced by Councilman Lane and seconded by 
Councilman Turner. 

 

RESOLUTION 65-2014 
 
      WHEREAS, the following applicants for Plenary Retail Consumption, Plenary Retail 
Distribution and Club License have complied with the provisions of R.S. Title 33, 
Intoxicating Liquors, c.1 Alcoholic Beverage Law; and 
 
      WHEREAS, these applications have been investigated by the Board of Health and 
Fire Prevention Official and approved by all. 
 
      NOW, THEREFORE, BE IT RESOLVED by the Mayor and Council of the Borough 
of Mountainside, County of Union, State of New Jersey, that pursuant to the statute in 
such case made and provided that the following Plenary Retail, Plenary Distribution and 
Club Licenses for the period of July 1, 2014 to June 30, 2015 be and the same are 
hereby granted: 
 
2010-31-011-001    Mountainside Lodge BPO ELKS #1585              $188 
          1193 Route 22            
 
2010-32-002-002    Breezy Point Inc., t/a Chrone’s Tavern   2,500 
          896 Mountain Ave 
 
2010-33-004-004    Spanish Tavern III Inc., t/a Spanish Tavern               2,500 
                                1239 Route 22 
 
2010-33-005-005    L’Affaire 22 Inc. 
          1099 Route 22                                   2,500 
   
2010-33-007-004    1230 Rt 22 Restaurant, LLC t/a Arirang Hibachi       2,500 
          Steakhouse and Sushi Bar, 1230 Route 22 
                             
2010-33-008-004    Mosaico Café Inc.  
          1072 Route 22            2,500 
           
2010-33-009-006    Famous Daves Ribs Inc. 
          1443 Route 22           2,500 
                                 
2010-33-010-006    Ciro 56 Inc. t/a Publick House           2,500 
         899 Mountain Ave 
 
2010-33-012-007    Echo Park Food, LLC t/a Echo Tap & Grille         2,500 
          1079 Route 22  
 
2010-44-001-004    Bliwise Inc. t/a Vine Republic                                       2,500 
                                1267 Route 22 

 
Roll Call:  Andre, Lane, Messler, Turner. Nays: 0 
--------------------------------- 
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The following resolution was introduced by Councilwoman Andre and seconded by 
Councilman Turner. 
 

RESOLUTION 66-2014   
 
         WHEREAS, N.J.S.A. 40A:4-87 provides that the Director of the Division of Local 
Government Services may approve the insertion of any special item of revenue in the 
budget of any County or Municipality when such item shall have been made available 
by law and the amount thereof was not determined at the time of the adoption of the 
budget; and 
 
         WHEREAS, said Director may also approve the insertion of any item of 
appropriation for equal amount; 
 
         SECTION 1 
 
         NOW, THEREFORE, BE IT RESOLVED, that the Borough of Mountainside 
hereby requests the Director of the Division of Local Government Services to approve 
the insertion of a revenue in the budget for the year 2014 in the sum indicated below of 
which items are now available as a revenue from: 
 
           Public & Private Revenues off-set with Appropriations; 
 Drunk Driving Enforcement Fund ($4,409.66) 
 Clean Communities Grant ($12,749.23) 
 Watts Foundation Grant-Sr. Bus Trips ($1,500) 
  
          SECTION 2 
 
          BE IT FURTHER RESOLVED, that a like sum be and the same is hereby 
appropriated under the caption of: 
 
 Public & Private Programs Offset By Revenues Excluded from "CAPS" 
       Drunk Driving Enforcement Fund ($4,409.66) 
 Clean Communities Grant ($12,749.23) 
 Watts Foundation Grant-Sr. Bus Trips ($1,500) 

 
Roll Call: Andre, Lane, Messler, Turner.  Nays: 0 
---------------------------- 
 
The following resolution was introduced by Councilman Messler and seconded by 
Councilman Lane. 

 
RESOLUTION 67-2014 

 
 WHEREAS, Beech Development Inc. deposited funds in escrow in the amount of 
$3,000.00 for a road opening permit at 1236 Beech Avenue; and 
 

 



Regular Meeting 
June 17, 2014 – Page 6 
 
 WHEREAS, there remained a balance due to Beech Development Inc. for 
$3,000.00; and 
 
 NOW, THEREFORE, BE IT RESOLVED  by the Mayor and Council of the 
Borough of Mountainside that the Finance Officer is hereby authorized to refund the 
amount of $3,000.00 to Beech Development Inc, 1 Fox Chase Drive, Watchung, NJ 
07069 as recommended by the Borough Engineer. 
  
Roll Call:  Andre, Lane, Messler, Turner.  Nays: 0 
------------------------------- 
 
The following resolution was introduced by Councilwoman Andre and seconded by 
Councilman Turner. 
 

 RESOLUTION 68-2014 
 

AUTHORIZING THE MAYOR AND CLERK TO EXECUTE A COOPERATION                    
AGREEMENT WITH THE COUNTY OF UNION FOR  FISCAL YEARS 2015-2017 

 
WHEREAS, the Uniform Shared Services and Consolidation Act (N.J.S.A. 

40A:65-1 et seq.) provides a mechanism through which counties and municipalities may 
enter into agreements for the provision of joint services; and 

WHEREAS, Title I of the Housing and Community Development Act of 1974 
provides for substantial federal funds being made to certain urban counties for use 
therein through the Community Development Block Grant (“CDBG”) Entitlement 
Program, HOME Investment Partnerships (“HOME”) Program and Emergency Solutions 
Grants (“ESG”) Program; and 
 

WHEREAS, a Cooperative Agreement between the County of Union and the        
Borough of Mountainside shall be utilized to establish a legal mechanism through which 
the County government may apply for, receive and disburse federal funds from federal 
fiscal year 2015, 2016 and 2017 appropriations; and 

 
WHEREAS, it is the desire of the Borough of Mountainside to enter into a 

Cooperative Agreements with the County of Union for successive three year periods; 
and 

WHEREAS, it is the desire of the County of Union to re-qualify for Entitlement 
status as an Urban County. 

 
NOW THEREFORE BE IT RESOLVED that the Borough of Mountainside hereby 

is authorized to enter into and execute said Cooperative Agreements. Said Cooperative 
Agreements are to be substantially in the form of Agreement attached hereto and made 
a part hereof; and 

 
BE IT FUTHER RESOLVED, that a copy of the Resolution shall be forwarded to 

the County of Union. 
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Roll Call:  Andre, Lane, Messler, Turner.  Nays: 0 
------------------------------- 
 
The following resolution was introduced by Councilman Lane and seconded by 
Councilman Turner. 

 
RESOLUTION 69-2014 

 
AUTHORIZING THE MAYOR AND MUNICIPAL CLERK OF THE MUNICIPALITY OF 
MOUNTAINSIDE TO EXECUTE AN AGREEMENT WITH THE COUNTY OF UNION 

TO MODIFY THE COOPERATIVE AGREEMENT DATED JUNE 2011 
 

WHEREAS, certain Federal funds are potentially available to the County of Union 
under Title I of the Housing and Community Development Block Grant Act of 1974, as 
amended, commonly known as the Community Development Block Grant Program; and 

 
WHEREAS, certain Federal funds are potentially available to the County of Union 

under Title II of the National Affordable Housing Act of 1990, commonly known as the 
HOME Investment Partnership program; and 

 
WHEREAS, substantial Federal funds provided through subtitle B of Title IV of 

the McKinney-Vento Homeless Assistance Act commonly known as the Emergency 
Solutions Grants program (ESG) are allocated to prevent homelessness and to enable 
homeless individuals and families to move toward independent living; and 

 
WHEREAS, it is necessary to amend an existing Cooperative Agreement for the 

County of Union and its people to benefit from this program; and 
 
WHEREAS, it is in the best interest of the Municipality of Mountainside and the 

County of Union in cooperation with each other to enter into a modification of the 
existing Cooperative Agreement pursuant to N.J.S.A. 40A:65-1 et seq; 

 
NOW THEREFORE, BE IT RESOLVED by the Mayor and Governing Body of the 

Borough of Mountainside that the agreement entitled “COOPERATIVE AGREEMENT 
BETWEEN THE COUNTY OF UNION AND CERTAIN MUNICIPALITIES FOR 
CONDUCTING CERTAIN COMMUNITY DEVELOPMENT ACTIVITIES,” dated June 
2011, for the Purpose of Inserting a Description of Activities for Fiscal Year 2014-2015 
of the Union County Community Development Block Grant program, the HOME 
Investment Partnership program, and the Emergency Shelter Grant program (ESG), a 
copy of which is attached hereto; be executed by the Mayor and Municipal Clerk in 
accordance with the provisions of law; 
 

BE IT FURTHER RESOLVED that this resolution shall take effect immediately 
upon its adoption. 
           
Roll Call:  Andre, Lane, Messler, Turner.  Nays: 0 
------------------------------- 
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The following resolution was introduced by Councilman Turner and seconded by 
Councilwoman Andre. 

RESOLUTION 70-2014 
 
 WHEREAS, it is the desire of the Governing Body of the Borough of 
Mountainside to appoint a Probationary Police Officer to the Borough of Mountainside 
Police Department; and 
 
 WHEREAS, the Police Committee interviewed several qualified candidates for 
the position of Probationary Police Officer for the Borough of Mountainside Police 
Department; and 
 
 WHEREAS, the Police Committee has recommended the appointment of Andrew 
Yasinski as Police Officer; and 
 
 WHEREAS, Andrew Yasinski shall enroll in a police training course, and shall be 
entitled to a leave of absence with pay during the period of the police training course; 
and 
 NOW, THEREFORE, BE IT RESOLVED by the Mayor and Council of the 
Borough of Mountainside that Andrew Yasinski be appointed as a Probationary Police 
Officer for the Borough of Mountainside Police Department; and 
 
 BE IT FURTHER RESOLVED, that said appointment shall be effective June 17, 
2014 with the probationary period ending one-year following graduation from said 
academy at a probationary period salary of $39,900.36.  
  
Roll Call:  Andre, Lane, Messler, Turner.  Nays: 0 
Council President Turner swore in Officer Andrew Yasinski. 
------------------------------ 
 
ORDINANCES: Second Reading (Public Hearing) 

 
ORDINANCE 1217-2014 (Amended) 

 
AN ORDINANCE CREATING A NEW SECTION OF THE LAND USE ORDINANCE OF 

THE BOROUGH OF MOUNTAINSIDE AND AMENDING SECTION 1003(u)(4) 
REGARDING CONSTRUCTION SITE SAFETY AND FENCING 

 
WHEREAS, the Mayor and Council of the Borough of Mountainside, County of 

Union, State of New Jersey, have determined that there is a need for certain fencing 
and other safety precautions at construction sites in the Borough; and 

 
WHEREAS, in order to enact such construction site safety, it has been 

determined to create a new section of the Land Use Ordinance of the Borough; and 
 
WHEREAS, in order to provide for such fencing and safety precautions, it has 

been determined that section 1003(u)(4) must be amended. 
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NOW THEREFORE BE IT ORDAINED by the Mayor and Council as follows: 

 
Section 1. 
 
 A new section of the Code, to be entitled “Maintenance of Sites Under 
Construction,” shall be added to the Land Use Ordinance of the Borough, as follows: 
 
Definitions. 
 

Contractor.  The person or entity identified on the building permit issued by the 
Borough Construction Official as the contractor. 
 
Construction Site.  The real property identified in a building permit issued by the 
Borough Construction Official or the real property identified in the demolition 
permit, in the event no such permits have been issued, the property identified on 
the tax map of the Borough where demolition, excavation or construction is 
occurring. 
 
Commencement of Work.  Any activity by the Contractor, Owner, or agent of 
either, that begins the process of construction, demolition or excavation, which 
includes but is not limited to, the use and storage of machinery and supplies. 
 
Excavation.  The digging and/or removal of soil or other material forming the 
surface grade of a construction site so as to leave a hole and/or cavity in the 
surface grade. 
 
Owner.  The person or entity vested with the legal title to the Construction Site as 
recorded with the Borough Tax Assessor. 

 
Securing the Construction Site. 
 

At the discretion of the Construction Official, it shall be the responsibility of the 
Contractor working at new Construction Sites or the Owner of a Construction Site 
to secure the Construction Site with a six (6) foot chain link fence around the 
entire perimeter of the Construction Site, or in any other manner as the 
Construction Official in the reasonable exercise of his discretion may determine 
is necessary so as to protect the health and safety of the public.  The perimeter 
fence shall be installed prior to the Commencement of Work and remain on the 
Construction Site until a Certificate of Occupancy is issued or until the 
Construction Official determines the Construction Site no longer requires fencing. 
In addition, the Construction Official shall have the authority to require that 
fencing of the type described herein be installed by the Contractor or Owner of 
such lesser portion of a given Construction Site, than the entire perimeter, as he 
shall determine based upon the extent of the demolition, excavation and/or 
construction. 
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Portable Toilets 
 

In accordance with the National Standard Plumbing Code 311.1 of the State of 
New Jersey, toilet facilities shall be provided at all construction sites for workers, 
and such facilities shall be maintained in a sanitary condition. In the event toilet 
facilities are not available, a portable toilet must be provided by the Owner or 
Contractor for the property. Construction worker toilet facilities of the non-sewer 
type shall conform to ANSIZ4.3. 

 
Penalties. 
 

Any violation of the provisions of this Article shall result in a fine of a minimum of 
up to $100 per day.  The Owner of any Construction Site and any Contractor 
operating, engaged to operate or otherwise working at a Construction Site shall 
be jointly and severally liable for any violation of the provision of this Article. 

 
Enforcement. 
 

The necessity for a fence or a portable toilet will be determined on a case-by -
case basis, at the discretion of the Construction Official, based on the nature of 
the project, at the time of permit application. The provisions of this chapter may 
be enforced by the Construction Official, Code Enforcement Officer, Zoning 
Officer or a police officer of the Borough of Mountainside. 
 

Section 2. 
 

Section 1003(u)(4) of the Borough Code be and hereby is amended and restated 
as follows: 
 

1003(u)(4) Fencing shall not be allowed to extend beyond the rear front yard line 
of any building unless the fence is of an open type such as a split rail or chain-
link, or any other fence at least 51% open, and such fence does not exceed four 
(4) feet in height.  As indicated by Section 1003(j), a corner lot shall be 
considered as having two frontages.  The provisions of this subsection shall not 
apply to lots under construction or lots where demolition of the approved 
structures on the lot has occurred, as determined by the Construction Official of 
the Borough.  In such circumstances, six (6) foot high fencing shall be permitted 
around the perimeter of the lot or in such other location as the Construction 
Official in the reasonable exercise of their discretion may determine in order to 
protect the health and safety of the public in accordance with the provisions of 
the Borough Code of the Borough of Mountainside. 

 
Section 3. 
 
     This ordinance shall take effect twenty days after the first publication hereof after 
final passage. 
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Mayor Mirabelli opened the meeting to the public for anyone wishing to speak on this 
ordinance and this ordinance only.   
 
Hearing no one wishing to speak, Councilman Turner closed the meeting to the public. 
 
It was moved by Councilman Lane and seconded by Councilman Turner that this 
ordinance be passed on second and final reading and advertised by title only. 
            
Roll Call: Andre, Lane, Messler, Turner. Nays: 0 
---------------------------------- 
 
  Second Reading (Public Hearing) 
 

ORDINANCE 1218-2014 
 

AN ORDINANCE TO APPROPRIATE THE SUM OF $169,530.75 FOR VARIOUS 
ROAD IMPROVEMENTS 

 
 WHEREAS,  the Governing Body of the Borough of Mountainside have decided 
to undertake various road improvements to include reconstructing or resurfacing of 
various roads, including drainage improvements and curb construction or 
reconstruction, 
 
 WHEREAS, capital reserve funds are now available in the amount of 
$169,530.75; and 
 
 WHEREAS, the Governing Body of the Borough of Mountainside concurs that 
these projects are necessary; 
 
 NOW, THEREFORE, BE IT ORDAINED by the Mayor and Council of the 
Borough of Mountainside that the sum of $169,530.75 be and is hereby appropriated for 
various road improvements; 
 
Mayor Mirabelli opened the meeting to the public for anyone wishing to speak on this 
ordinance and this ordinance only.   
 
Hearing no one wishing to speak, Councilman Turner closed the meeting to the public. 
 
It was moved by Councilman Messler and seconded by Councilman Turner that this 
ordinance be passed on second and final reading and advertised by title only. 
            
Roll Call: Andre, Lane, Messler, Turner. Nays: 0 
---------------------------------- 
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  Second Reading (Public Hearing)   
    

ORDINANCE 1219-2014 
 

AN ORDINANCE CREATING A NEW SECTION OF THE LAND USE ORDINANCE OF 
THE BOROUGH OF MOUNTAINSIDE SECTION 1014, “HOUSING ELEMENT AND 

FAIR SHARE PLAN” 
 
 WHEREAS, the Superior Court of New Jersey, Law Division, by way of Order 
entered February 26, 2014, has determined that the Housing Plan Element and Fair 
Share Plan of the Borough of Mountainside satisfies the Borough’s obligation to provide 
a realistic opportunity to satisfy its “fair share” of the regional need for housing 
affordable to low and moderate income households pursuant to the Fair Housing Act, 
N.J.S.A. 52:27D-301 et. seq., the substantive regulations of the New Jersey Council on 
Affordable Housing (“COAH”) and other applicable laws for COAH’s first and second 
housing cycles; and 
 
 WHEREAS, the Order further provided that upon adoption of the Housing Plan 
Element and Fair Share Plan, the Borough would be entitled to a Judgment of 
Compliance and Repose and associated protection from any builders remedy lawsuits 
for ten (10) years; and  
 

WHEREAS, the Mayor and Council of the Borough of Mountainside, County of 
Union, State of New Jersey, have determined that the Housing Plan Element and Fair 
Share Plan is a necessary and proper amendment to the Land Use Ordinance, and 
desire to adopt same as a new section 1014, “Housing Element and Fair Share Plan,” of 
the Land Use Ordinance of the Borough of Mountainside. 

 
NOW THEREFORE BE IT ORDAINED by the Mayor and Council as follows: 

Section 1. 
 

A new section of the Code, to be entitled “Housing Element and Fair Share Plan,” 
shall be added to the Land Use Ordinance of the Borough, as follows: 
 
1.  Affordable Housing Obligation 
 

A. This section is intended to assure that low and moderate income units 
("affordable units") are created with controls on affordability over time and that 
low and moderate income households shall occupy these units. This chapter 
shall apply except where inconsistent with applicable law.  

 
B. The Borough of Mountainside Land Use Board has adopted a Housing Element 

and Fair Share Plan pursuant to the Municipal Land Use Law at N.J.S.A. 40:55D-
1, et seq. The Fair Share Plan has been endorsed by the governing body. The 
Fair Share Plan describes the ways the Borough of Mountainside shall address 
its fair share for low and moderate income housing as determined by the Council 
on Affordable Housing (COAH) and documented in the Housing Element.  



Regular Meeting 
June 17, 2014 – Page 13 
 

C. This chapter implements and incorporates the Fair Share Plan and addresses 
the requirements of N.J.A.C. 5:93, as may be amended and supplemented.  

 
D. The Borough of Mountainside shall file monitoring reports with COAH in 

accordance with N.J.A.C. 5:93, tracking the status of the implementation of the 
Housing Element and Fair Share Plan. Any plan evaluation report of the Housing  
Element and Fair Share Plan and monitoring prepared by COAH in accordance 
with N.J.A.C. 5:93 shall be available to the public at the Borough of Mountainside 
Municipal Building, Municipal Clerk's Office, 1385 Route 22, Mountainside, New 
Jersey, 07092 or from COAH at 101 South Broad Street, Trenton, New Jersey, 
and on COAH's website, www.nj.gov/dca/affiliates/coah. 

 
2. Definitions 
 
The following terms when used in this chapter shall have the meanings given in this 
section:  
 

Accessory Apartment 
A self-contained residential dwelling unit with a kitchen, sanitary facilities, 
sleeping quarters and a private entrance, which is created within an existing 
home, or through the conversion of an existing accessory structure on the same 
site, or by an addition to an existing home or accessory building, or by the 
construction of a new accessory structure on the same site.  
 
Act 
The Fair Housing Act of 1985, P.L. 1985, c. 222 (N.J.S.A. 52:27D-301 et seq.)  
 
Adaptable  
Constructed in compliance with the technical design standards of the Barrier 
Free Subcode, N.J.A.C. 5:23-7. 
 
Administrative Agent  
The entity responsible for the administration of affordable units in accordance 
with this chapter,  N.J.A.C. 5:93 and N.J.A.C. 5:80-26.1 et seq.  
 
Affirmative Marketing  
A regional marketing strategy designed to attract buyers and/or renters of 
affordable units pursuant to N.J.A.C. 5:80-26.15.  
 
Affordability Average  
The average percentage of median income at which restricted units in an 
affordable housing development are affordable to low and moderate income 
households.  
 
Affordable  
A sales price or rent within the means of a low or moderate income household as 
defined in N.J.A.C. 5:93; in the case of an ownership unit that the sales price for  

http://www.nj.gov/dca/affiliates/coah
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the unit conforms to the standards set forth in N.J.A.C. 5:80-26.6, as may be 
amended and supplemented, and, in the case of a rental unit, that the rent for the 
unit conforms to the standards set forth in N.J.A.C. 5:80-26.12, as may be 
amended and supplemented.  
 
Affordable Development  
A housing development all or a portion of which consists of restricted units.  
 
Affordable Housing Development  
A development included in the Housing Element and Fair Share Plan, and 
includes, but is not limited to, an inclusionary development, a municipal 
construction project or a one hundred percent affordable development.  
 
Affordable Housing Program(s)  
Any mechanism in a municipal Fair Share Plan prepared or implemented to 
address a municipality's fair share obligation.  
 
Affordable Unit  
A housing unit proposed or created pursuant to the Act, credited pursuant to 
N.J.A.C. 5:93, and/or funded through an affordable housing trust fund.  
 
Agency  
The New Jersey Housing and Mortgage Finance Agency established by P.L. 
1983, c. 530 (N.J.S.A. 55:14K-1, et seq.).  
 
Age Restricted Unit  
A housing unit designed to meet the needs of, and exclusively for, the residents 
of an age restricted segment of the population, such that all the residents of the 
development where the unit is situated are 62 years or older; or at least 80% of 
the units are occupied by at least one person that is 55 years or older and in no 
units shall there be permanent occupants under the age of 18; or the 
development has been designated by the Secretary of the U.S. Department of 
Housing and Urban Development as "housing for older persons" as defined in 
Section 807(b)(2) of the Fair Housing Act, 42 U.S.C.§ 3607. 
 
Assisted Living Residence  
A facility licensed by the New Jersey Department of Health and Senior Services 
to provide apartment style housing and congregate dining and to assure that 
assisted living services are available when needed for four or more adult persons 
unrelated to the proprietor and that offers units containing, at a minimum, one 
unfurnished room, a private bathroom, a kitchenette and a lockable door on the 
unit entrance.  
 
Certified Household  
A household that has been certified by an administrative agent as a low income 
household or moderate income household.  
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COAH  
The Council on Affordable Housing, which is in, but not of, the Department of 
Community Affairs of the State of New Jersey, that was established under the 
New Jersey Fair Housing Act (N.J.S.A. 52:27D-301 et seq.).  
 
DCA  
The State of New Jersey Department of Community Affairs.  
 
Deficient Housing Unit  
A housing unit with health and safety code violations that require the repair or 
replacement of a major system. A major system includes weatherization, roofing, 
plumbing (including wells), heating, electricity, sanitary plumbing (including septic 
systems), lead paint abatement and/or load bearing structural systems.  
 
Developer  
Any person, partnership, association, company or corporation that is the legal or 
beneficial owner or owners of a lot or any land proposed to be included in a 
proposed development including the holder of an option to contract or purchase, 
or other person having an enforceable proprietary interest in such land.  

 
Development  
The division of a parcel of land into two or more parcels, the construction, 
reconstruction, conversion, structural alteration, relocation, or enlargement of any 
use or change in the use of any building or other structure, or of any mining, 
excavation or landfill, and any use or change in the use of any building or other 
structure, or land or extension of use of land, for which permission may be 
required pursuant to N.J.S.A. 40:55D-1 et seq.  
 
Inclusionary Development  
A development containing both affordable units and market rate units. This term 
includes, but is not necessarily limited to, new construction, the conversion of a 
nonresidential structure to residential and the creation of new affordable units 
through the reconstruction of a vacant residential structure.  
 
Low Income Household  
A household with a total gross annual household income equal to 50% or less of 
the median household income.  
 
Low Income Unit  
A restricted unit that is affordable to a low income household.  
 
Major System  
The primary structural, mechanical, plumbing, electrical, fire protection, or 
occupant service components of a building which include, but are not limited to, 
weatherization, roofing, plumbing (including wells), heating, electricity, sanitary 
plumbing (including septic systems), lead paint abatement or load bearing 
structural systems.  
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Market Rate Units  
Housing not restricted to low and moderate income households that may sell or 
rent at any price.  
 
Median Income  
The median income by household size for the applicable county, as adopted 
annually by COAH.  
 
Moderate Income Household  
A household with a total gross annual household income in excess of 50% but 
less than 80% of the median household income.  
 
Moderate Income Unit  
A restricted unit that is affordable to a moderate income household.  
 
Municipality  
The Borough of Mountainside, Union County, New Jersey.  
 
Nonexempt Sale  
Any sale or transfer of ownership other than the transfer of ownership between 
husband and wife; the transfer of ownership between former spouses ordered as 
a result of a judicial decree of divorce or judicial separation, but not including 
sales to third parties; the transfer of ownership between family members as 
aresult of inheritance; the transfer of ownership through an executor's deed to a 
Class A beneficiary and the transfer of ownership by court order.  
 
Random Selection Process  
A process by which currently income eligible households are selected for 
placement in affordable housing units such that no preference is given to one 
applicant over another except for purposes of matching household income and 
size with an appropriately priced and sized affordable unit (e.g., by lottery).  
 
Regional Asset Limit  
The maximum housing value in each housing region affordable to a four person 
household with an income at 80% of the regional median as defined by COAH's 
adopted Regional Income Limits published annually by COAH.  
 
Rehabilitation  
The repair, renovation, alteration or reconstruction of any building or structure, 
pursuant to the Rehabilitation Subcode, N.J.A.C. 5:23-6.  
 
Rent  
The gross monthly cost of a rental unit to the tenant, including the rent paid to the 
landlord as well as an allowance for tenant paid utilities computed in accordance 
with allowances published by DCA for its Section 8 program. In assisted living 
residences, rent does not include charges for food and services.  
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Restricted Unit  
A dwelling unit, whether a rental unit or ownership unit, that is subject to the 
affordability controls of  N.J.A.C. 5:80-26.1, as may be amended and 
supplemented, but does not include a market rate unit financed under UHORP or 
MONI.  
 
UHAC  
The Uniform Housing Affordability Controls set forth in N.J.A.C. 5:80-26.1 et seq.  
 
Very Low Income Household  
A household with a total gross annual household income equal to 30% or less of 
the median household income.  
 
Very Low Income Unit  
A restricted unit that is affordable to a very low income household.  
 
Weatherization  
Building insulation (for attic, exterior walls and crawl space), siding to improve 
energy efficiency, replacement storm windows, replacement storm doors, 
replacement windows and replacement doors, and is considered a major system 
for rehabilitation. 

 
3. Affordable Housing Programs 
 
The Borough of Mountainside has determined that it will use the following mechanisms 
to satisfy its affordable housing obligations: rehabilitation and new construction.  
 

A. Phasing. In inclusionary developments the following schedule shall be followed:  
 

Maximum Percentage of    Minimum Percentage of 
Market Rate Units     Low and Moderate Income Units 
Completed      Completed 
25%       0% 
25% + 1%      10% 
50%       50% 
75%       75% 
90%       100% 

 
B. Design. In inclusionary developments, to the extent possible, low and moderate 

income units shall be integrated with the market units.  
 

C. Payments-in-lieu and off-site construction. The standards for the collection of 
Payments-in-lieu of constructing affordable units or standards for constructing 
affordable units off-site shall be in accordance with N.J.A.C. 5:93.  

 
D. Utilities. Affordable units shall utilize the same type of heating source as market 

units within the affordable development. 
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4. Affordable Housing (AH) Districts 
 

A. Purpose.  The AH districts are established to provide the opportunity to provide 
affordable housing in accord with NJ Fair Housing Law.  The standards and 
requirements of the districts are designed to recognize the existing developed 
neighborhood character and to further the goals of the Borough Master Plan as 
amended. 

 
B. The following sites and areas shall provide affordable housing units as follows: 

 
a. Block 3A, Lots 17 and 18  6 units 
b. Block 14 Lot 14   6 units 
c. Block 15I, Lot 48B   4 units 
d. LI/OB overlay zone   20% of total approved units 

 
C. The R-2/AH district permits senior citizen development only.  The O-B/AH and 

B/AH district are not age restricted. 
 

D. The L-I/AH and OB/AH (Springfield Avenue) districts are overlay zones.  These 
properties may be maintained and/or developed in accord with L-I and OB district 
restrictions and standards as set forth in Section 1013 and 1014 respectively or 
in the alternative developed for affordable units as set forth in this section. 

 
E. Permitted Uses.  No building, structure or premises shall be used and no building 

or structure shall be erected or structurally altered except for the following uses: 
 

a. Townhouses. 
 

b. Apartments. 
 

c. In the B/AH zone non-residential uses limited to and subject to all 
restrictions and standards of the B zone and as set forth in Section 1100. 

 
d. In the L-I/AHand OB/AH non-residential uses limited to and subject to all 

restrictions and standards of the L-I and OB zones and as set forth in 
Section 1013 and 1014 respectively. 

 
F. Area, yard and building requirements are as follows: 

 
a. Minimum area – 200,000 sf 

 
b. Maximum density 

 
i. R-2/AH and B/AH – 6 dwelling units/acre 
ii. O-B/AH and L-I/AH – 6 dwellings/acre subject to critical area 

restriction     (Section 1003Z) 
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c. Bulk and yard requirements. 
 

i. Maximum percent lot coverage by residential buildings shall be a 
maximum of twenty-five (25%) percent for the R-2/AH, O-B/AH and 
L-I/AH zones.  The maximum percent lot coverage by residential 
buildings shall be forty (40%) percent for the B/AH zone.  This 
restriction excludes common facilities such as clubhouses, 
gazebos, maintenance sheds, shelters and similar structures. 

ii. Maximum percent total impervious coverage is sixty five (65%) 
percent for R-2/AH, O-B/AH and L-I/AH zones and eighty (80%) 
percent for the B/AH zone. 

iii. Building height.  No buildings shall exceed a height of 2½ stories or 
thirty-six (36) feet. 

iv. Minimum setback for front yard is fifty (50) feet for R-2/AH, O-B/AH 
and L-I/AH zones, five (5) feet for non-residential and mixed use 
buildings and thirty (30) feet for residential buildings in the B/AH 
zone.  Minimum setback for side and rear yard is twenty-five (25) 
feet. 

 
v. Off-street parking.  Off-street parking spaces shall be provided in 

accordance with applicable Residential Site Improvement 
Standards (RSIS) N.J.S.A. 5:21-4.14 (parking). 

 
d. In the L-I/AH non-residential uses limited to and subject to all restrictions 

and standards of the L-I zone and as set forth in Section 1013. 
 

e. No parking shall be permitted in the required side and rear yard setback 
area. 

 
f. Lighting standards for common areas shall conform to standards as set 

forth in this chapter. 
 

g. Roads.  All interior roads shall be private streets and conform to applicable 
RSIS standards. 

 
h. Signs.  Project ID sign shall be permitted at maximum of 50 sf in size. 

 
G. Establishment of owners association.  Where units are sold the developer shall 

provide for an organization for the ownership and maintenance of any common 
facilities and recreation facilities, landscaped areas, internal roadways and other 
amenities in the development for the benefit of owners and residents of the 
development.  The documentation establishing such owner’s association shall be 
subject to the approval of the Borough Attorney. 

 
H. Recreation facilities. 
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a. The areas within the common open space shall provide recreation 
facilities appropriate for the size of the development. 

 
b. The common open space and recreation facilities located on the 

development shall be available on an equal basis to all residents of the 
development. 

 
c. The recreation facilities may include a central recreation complex, 

swimming pool, tennis courts, picnic areas and similar facilities. 
 

d. The recreation facilities shall include meandering open space and trail 
system linking residential dwellings and other structures located within and 
without the development. 

 
I. Sidewalk and walkways. 

 
a. A system of contiguous walkways shall be provided throughout the 

development, including its common areas, for safe pedestrian movement. 
 

b. Walkways within common areas shall connect to sidewalks along streets. 
 

J. Buffers. 
 

a. Buffers must be a minimum of twenty-five (25) feet from all property lines 
of the tract where abutting existing single family homes.  These shall 
either be preserved with natural vegetation or landscaped to provide a 
visual buffer from adjacent properties. 

 
b. Buffering shall provide a year-round visual screen in order to minimize 

adverse impacts on the site from adjacent areas.  Buffering shall also 
ensure privacy for dwelling units and minimize adverse impacts from 
traffic, noise and light. 

 
c. Buffering shall consist of a berm and either fencing or evergreens or 

combinations of materials to achieve the stated buffering objectives. 
 

K. Low and moderate income housing requirement.  Required percentage of 
affordable units to be constructed on-site.  The developer shall designate and set 
aside twenty (20%) percent of the total dwelling units as affordable to low and 
moderate income households. 

 
L. Permitted Accessory Building and Uses.  Accessory uses customary and 

incidental to the principal use, including but not limited to those specified.  The 
term accessory use shall not include a business nor any building or unit not 
located on the same lot with the principal building to which it is accessory. 

 
a. Private garages and carports. 
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b. Private swimming pools and tennis courts provided such uses shall 
comply with the minimum required yard depth requirement for ht principal 
building. 

 
c. Outdoor barbecue structures. 

 
d. Storage buildings. 

 
M. Conditional uses.  None. 

 
5.  New Construction 
 
The following general guidelines apply to all newly constructed developments that 
contain low and moderate income housing units, including any currently unanticipated 
future developments that will provide low and moderate income housing units.  
 

A. Low/moderate split and bedroom distribution of affordable housing units:  
 

a. The fair share obligation shall be divided equally between low and 
moderate income units, except that where there is an odd number of 
affordable housing units, the extra unit shall be a low income unit.  

 
b. In each affordable development, at least 50% of the restricted units within 

each bedroom distribution shall be low income units.  
 

c. Affordable developments that are not age restricted shall be structured in 
conjunction with realistic market demands such that:  

 
i. The combined number of efficiency and one bedroom units shall be 

no greater than 20% of the total low and moderate income units 
ii. At least 30% of all low and moderate income units shall be two 

bedroom units 
iii. At least 20% of all low and moderate income units shall be three 

bedroom units 
iv. The remaining units may be allocated among two and three 

bedroom units at the discretion of the developer 
 

d. Affordable developments that are age restricted shall be structured such 
that the number of bedrooms shall equal the number of age restricted low 
and moderate income units within the inclusionary development. The 
standard may be met by having all one bedroom units or by having a two 
bedroom unit for each efficiency unit.  

 
B. Accessibility requirements:  

 
a. The first floor of all restricted townhouse dwelling units and all restricted 

units in all other multistory buildings shall be subject to the technical  
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design standards of the Barrier Free Subcode, N.J.A.C. 5:23-7 and 
N.J.A.C. 5:93.  

 
b. All restricted townhouse dwelling units and all restricted units in other 

multistory buildings in which a restricted dwelling unit is attached to at 
least one other dwelling unit shall have the following features:  

 
i. An adaptable toilet and bathing facility on the first floor 
ii. An adaptable kitchen on the first floor 
iii. An interior accessible route of travel on the first floor 
iv. An interior accessible route of travel shall not be required between 

stories within an individual unit 
 

v. An adaptable room that can be used as a bedroom, with a door or 
the casing for the installation of a door, on the first floor 

vi. An accessible entranceway as set forth at P.L. 2005, c. 350 
(N.J.S.A. 52:27D-311a et seq.) and the Barrier Free Subcode, 
N.J.A.C. 5:23-7 and N.J.A.C. 5:93, or evidence that the Borough of 
Mountainside has collected funds from the developer sufficient to 
make 10% of the adaptable entrances in the development 
accessible:  

 
1. Where a unit has been constructed with an adaptable 

entrance, upon the request of a disabled person who is 
purchasing or will reside in the dwelling unit, an accessible 
entrance shall be installed.  

2. To this end, the builder of restricted units shall deposit funds 
within the Borough of Mountainside's affordable housing 
trust fund sufficient to install accessible entrances in 10% of 
the affordable units that have been constructed with 
adaptable entrances.  

3. The funds deposited under Subsection B(2)(f)[2] above shall 
be used by the Borough of Mountainside for the sole 
purpose of making the adaptable entrance of any affordable 
unit accessible when requested to do so by a person with a 
disability who occupies or intends to occupy the unit and 
requires an accessible entrance.  

4. The developer of the restricted units shall submit a design 
plan and cost estimate for the conversion from adaptable to 
accessible entrances to the Construction Official of the 
Borough of Mountainside.  

5. Once the Construction Official has determined that the 
design plan to convert the unit entrances from adaptable to 
accessible meet the requirements of the Barrier Free 
Subcode, N.J.A.C. 5:23-7 and N.J.A.C. 5:93, and that the 
cost estimate of such conversion is reasonable, payment 
shall be made to the Borough of Mountainside's affordable  
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housing trust fund in care of the Municipal Treasurer who 
shall ensure that the funds are deposited into the affordable 
housing trust fund and appropriately earmarked.  

6. Full compliance with the foregoing provisions shall not be 
required where an entity can demonstrate that it is site 
impracticable to meet the requirements. Determinations of 
site impracticability shall be in compliance with the Barrier 
Free Subcode, N.J.A.C. 5:23-7 and N.J.A.C. 5:93.  

 
C. Maximum rents and sales prices.  

a. In establishing rents and sales prices of affordable housing units, the 
administrative agent shall follow the procedures set forth in UHAC and in 
COAH, utilizing the regional income limits established by COAH.  

 
b. The maximum rent for restricted rental units within each affordable 

development shall be affordable to households earning no more than 80% 
of median income, and the average rent for restricted low and moderate 
income units shall be affordable to households earning no more than 52% 
of median income.  

 
c. The developers and/or municipal sponsors of restricted rental units shall 

establish at least one rent for each bedroom type for both low income and 
moderate income units.  

 
d. The maximum sales price of restricted ownership units within each 

affordable development shall be affordable to households earning no more 
than 80% of median income, and each affordable development must 
achieve an affordability average of 55% for restricted ownership units; in 
achieving this affordability average, moderate income ownership units 
must be available for at least three different prices for each bedroom type, 
and low income ownership units must be available for at least two different 
prices for each bedroom type.  

e. In determining the initial sales prices and rents for compliance with the 
affordability average requirements for restricted units other than assisted 
living facilities, the following standards shall be used:  

 
i. A studio shall be affordable to a one person household 
ii. A one bedroom unit shall be affordable to a one and one half 

person household 
iii. A two bedroom unit shall be affordable to a three person household 
iv. A three bedroom unit shall be affordable to a four and one half 

person household 
v. A four-bedroom unit shall be affordable to a six person household 

 
f. In determining the initial rents for compliance with the affordability average 

requirements for restricted units in assisted living facilities, the following 
standards shall be used:  
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i. A studio shall be affordable to a one person household 
ii. A one bedroom unit shall be affordable to a one and one half 

person household 
iii. A two bedroom unit shall be affordable to a two person household 

or to two one person households 
 

g. The initial purchase price for all restricted ownership units shall be 
calculated so that the monthly carrying cost of the unit, including principal 
and interest (based on a mortgage loan equal to 95% of the purchase 
price and the Federal Reserve H.15 rate of interest), taxes, homeowner 
and private mortgage insurance and condominium or homeowner 
association fees do not exceed 28% of the eligible monthly income of the 
appropriate size household as determined under N.J.A.C. 5:80-26.4, as 
may be amended and supplemented; provided, however, that the price 
shall be subject to the affordability average requirement of N.J.A.C. 5:80-
26.3, as may be amended and supplemented.  

 
h. The initial rent for a restricted rental unit shall be calculated so as not to 

exceed 30% of the eligible monthly income of the appropriate household 
size as determined under N.J.A.C. 5:80-26.4, as may be amended and 
supplemented; provided, however, that the rent shall be subject to the 
affordability average requirement of N.J.A.C. 5:80-26.3, as may be 
amended and supplemented.  

 
i. The price of owner-occupied low and moderate income units may increase 

annually based on the percentage increase in the regional median income 
limit for each housing region. In no event shall the maximum resale price 
established by the administrative agent be lower than the last recorded 
purchase price.  

 
j. The rent of low and moderate income units may be increased annually 

based on the percentage increase in the Housing Consumer Price Index 
for the United States. This increase shall not exceed 9% in any one year. 
Rents for units constructed pursuant to low income housing tax credit 
regulations shall be indexed pursuant to the regulations governing low 
income housing tax credits.  

 
k. Tenant paid utilities that are included in the utility allowance shall be so 

stated in the lease and shall be consistent with the utility allowance 
approved by DCA for its Section 8 program. 

 
6. Guidelines for all Developments 
 
The following general guidelines apply to all developments that contain low and 
moderate income housing units, including any currently unanticipated future 
developments that will provide low and moderate income housing units.  
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A. Affirmative marketing requirements.  
 

a. The Borough of Mountainside shall adopt by resolution an affirmative 
marketing plan, compliant with N.J.A.C. 5:80-26.15, as may be amended 
and supplemented.  

 
b. The affirmative marketing plan is a regional marketing strategy designed 

to attract buyers and/or renters of all majority and minority groups, 
regardless of race, creed, color, national origin, ancestry, marital or 
familial status, gender, affectional or sexual orientation, disability, age or 
number of children to housing units which are being marketed by a 
developer, sponsor or owner of affordable housing. The affirmative 
marketing plan is also intended to target those potentially eligible persons 
who are least likely to apply for affordable units in that region. It is a 
continuing program that directs all marketing activities toward COAH 
Housing Region 2 and covers the period of deed restriction.  

 
c. The affirmative marketing plan shall provide a regional preference for all 

households that live and/or work in COAH Housing Region 2.  
 

d. The administrative agent designated by the Borough of Mountainside shall 
assure the affirmative marketing of all affordable units is consistent with 
the affirmative marketing plan for the municipality.  

 
e. In implementing the affirmative marketing plan, the administrative agent 

shall provide a list of counseling services to low and moderate income 
applicants on subjects such as budgeting, credit issues, mortgage 
qualification, rental lease requirements, and landlord/tenant law.  

 
f. The affirmative marketing process for available affordable units shall begin 

at least four months prior to the expected date of occupancy.  
 

g. The costs of advertising and affirmative marketing of the affordable units 
shall be the responsibility of the developer, sponsor or owner, unless 
otherwise determined or agreed to by the Borough of Mountainside.  

 
B. Occupancy standards.  

 
a. In referring certified households to specific restricted units, to the extent 

feasible, and without causing an undue delay in occupying the unit, the 
administrative agent shall strive to:  

 
i. Provide an occupant for each bedroom 
ii. Provide children of different sex with separate bedrooms 
iii. Prevent more than two persons from occupying a single bedroom 
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b. Additional provisions related to occupancy standards (if any) shall be 
provided in the municipal operating manual.  

 
C. Control periods for restricted ownership units and enforcement mechanisms.  

 
a. Control periods for restricted ownership units shall be in accordance with 

N.J.A.C. 5:80-26.5, as may be amended and supplemented, and each 
restricted ownership unit shall remain subject to the requirements of this 
chapter until the Borough of Mountainside elects to release the unit from 
such requirements; however, and prior to such an election, a restricted 
ownership unit must remain subject to the requirements of N.J.A.C. 5:80-
26.1, as may be amended and supplemented, for at least 30 years.  

 
b. The affordability control period for a restricted ownership unit shall 

commence on the date the initial certified household takes title to the unit.  
 

c. Prior to the issuance of the initial certificate of occupancy for a restricted 
ownership unit and upon each successive sale during the period of 
restricted ownership, the administrative agent shall determine the 
restricted price for the unit and shall also determine the nonrestricted, fair 
market value of the unit based on either an appraisal or the unit's 
equalized assessed value.  

 
d. At the time of the first sale of the unit, the purchaser shall execute and 

deliver to the administrative agent a recapture note obligating the 
purchaser (as well as the purchaser's heirs, successors and assigns) to 
repay, upon the first nonexempt sale after the unit's release from the 
requirements of this chapter, an amount equal to the difference between 
the unit's nonrestricted fair market value and its restricted price, and the 
recapture note shall be secured by a recapture lien evidenced by a duly 
recorded mortgage on the unit.  

 
e. The affordability controls set forth in this chapter shall remain in effect 

despite the entry and enforcement of any judgment of foreclosure with 
respect to restricted ownership units.  

 
f. A restricted ownership unit shall be required to obtain a continuing 
 certificate of occupancy or a certified statement from the Construction 
 Official stating that the unit meets all code standards upon the first transfer 
 of title that follows the expiration of the applicable minimum control period 
 provided under N.J.A.C. 5:80-26.5(a), as may be amended and 
 supplemented.  

 
D. Price restrictions for restricted ownership units, homeowner association fees and 

resale prices. Price restrictions for restricted ownership units shall be in 
accordance with N.J.A.C. 5:80-26.1, as may be amended and supplemented, 
including:  
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a. The initial purchase price for a restricted ownership unit shall be approved 
by the administrative agent.  

 
b. The administrative agent shall approve all resale prices, in writing and in 

advance of the resale, to assure compliance with the foregoing standards.  
 

c. The method used to determine the condominium association fee amounts 
and special assessments shall be indistinguishable between the low and 
moderate income unit owners and the market unit owners.  

 
d. The owners of restricted ownership units may apply to the administrative 

agent to increase the maximum sales price for the unit on the basis of 
capital improvements. Eligible capital improvements shall be those that 
render the unit suitable for a larger household or the addition of a 
bathroom.  

 
E. Buyer income eligibility.  

 
a. Buyer income eligibility for restricted ownership units shall be in 

accordance with N.J.A.C. 5:80-26.1, as may be amended and 
supplemented, such that low income ownership units shall be reserved for 
households with a gross household income less than or equal to 50% of 
median income and moderate income ownership units shall be reserved 
for households with a gross household income less than 80% of median 
income.  

 
b. The administrative agent shall certify a household as eligible for a 

restricted ownership unit when the household is a low income household 
or a moderate income household, as applicable to the unit, and the 
estimated monthly housing cost for the particular unit (including principal, 
interest, taxes, homeowner and private mortgage insurance and 
condominium or homeowner association fees, as applicable) does not 
exceed 33% of the household's certified monthly income.  

 
F. Limitations on indebtedness secured by ownership unit; subordination.  

 
a. Prior to incurring any indebtedness to be secured by a restricted 

ownership unit, the administrative agent shall determine in writing that the 
proposed indebtedness complies with the provisions of this section.  

 
b. With the exception of original purchase money mortgages, during a control 

period neither an owner nor a lender shall at any time cause or permit the 
total indebtedness secured by a restricted ownership unit to exceed 95% 
of the maximum allowable resale price of that unit, as such price is 
determined by the administrative agent in accordance with N.J.A.C. 5:80-
26.6(b).  
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G. Control periods for restricted rental units.  
 

a. Control periods for restricted rental units shall be in accordance with 
N.J.A.C. 5:80-26.11, as may be amended and supplemented, and each 
restricted rental unit shall remain subject to the requirements of this 
chapter until the Borough of Mountainside elects to release the unit from 
such requirements pursuant to action taken in compliance with N.J.A.C. 
5:80-26.1, as may be amended and supplemented, and prior to such an 
election, a restricted rental unit must remain subject to the requirements of 
N.J.A.C. 5:80-26.1, as may be amended and supplemented, for at least 30 
years.  

 
b. Deeds of all real property that includes restricted rental units shall contain 

deed restriction language. The deed restriction shall have priority over all 
mortgages on the property, and the deed restriction shall be filed by the 
developer or seller with the records office of the County of Union. A copy 
of the filed document shall be provided to the administrative agent within 
30 days of the receipt of a certificate of occupancy.  

 
c. A restricted rental unit shall remain subject to the affordability controls of 

this chapter, despite the occurrence of any of the following events:  
 

i. Sublease or assignment of the lease of the unit 
ii. Sale or other voluntary transfer of the ownership of the unit 
iii. The entry and enforcement of any judgment of foreclosure 

 
H. Price restrictions for rental units; leases.  

 
a. A written lease shall be required for all restricted rental units, except for 

units in an assisted living residence, and tenants shall be responsible for 
security deposits and the full amount of the rent as stated on the lease. A 
copy of the current lease for each restricted rental unit shall be provided to 
the administrative agent.  

 
b. No additional fees or charges shall be added to the approved rent (except 

in the case of units in an assisted living residence to cover the customary 
charges for food and services) without the express written approval of the 
administrative agent.  

 
c. Application fees (including the charge for any credit check) shall not 

exceed 5% of the monthly rent of the applicable restricted unit and shall 
be payable to the administrative agent to be applied to the costs of 
administering the controls applicable to the unit as set forth in this chapter.  

 
I. Tenant income eligibility.  
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a. Tenant income eligibility shall be in accordance with N.J.A.C. 5:80-26.13, 
as may be amended and supplemented, and shall be determined as 
follows:  

 
i. Very low income rental units shall be reserved for households with 

a gross household income less than or equal to 30% of median 
income 

ii. Low income rental units shall be reserved for households with a 
gross household income less than or equal to 50% of median 
income 

iii. Moderate income rental units shall be reserved for households with 
a gross household income less than 80% of median income 

 
b. The administrative agent shall certify a household as eligible for a 

restricted rental unit when the household is a very low income, low income 
or moderate income household, as applicable to the unit, and the rent 
proposed for the unit does not exceed 35% (40% for age-restricted units) 
of the household's eligible monthly income as determined pursuant to 
N.J.A.C. 5:80-26.16, as may be amended and supplemented; provided, 
however, that this limit may be exceeded if one or more of the following 
circumstances exists:  

 
i. The household currently pays more than 35% (40% for households 

eligible for age restricted units) of its gross household income for 
rent, and the proposed rent will reduce its housing costs 

ii. The household has consistently paid more than 35% (40% for 
households eligible for age restricted units) of eligible monthly 
income for rent in the past and has proven its ability to pay 

iii. The household is currently in substandard or overcrowded living 
conditions 

iv. The household documents the existence of assets with which the 
household proposes to supplement the rent payments 
 

v. The household documents proposed third party assistance from an 
outside source such as a family member in a form acceptable to the 
administrative agent and the owner of the unit 

 
c. The applicant shall file documentation sufficient to establish the existence 

of the circumstances in I(2)(a) through (e) above with the administrative 
agent, who shall counsel the household on budgeting.  

 
J. Administration.  

 
a. The position of Municipal Housing Liaison (MHL) for the Borough of 

Mountainside is established by this chapter. The Borough of Mountainside 
shall make the actual appointment of the MHL by means of a resolution.  
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i. The MHL must be either a full-time or part-time employee of the 
Borough of Mountainside.  

ii. The person appointed as the MHL must be reported to COAH for 
approval.  

iii. The MHL must meet all COAH requirements for qualifications, 
including initial and periodic training.  

iv. The Municipal Housing Liaison shall be responsible for oversight 
and administration of the affordable housing program for the 
Borough of Mountainside, including the following responsibilities 
which may not be contracted out to the administrative agent:  

 
1. Serving as the municipality's primary point of contact for all 

inquiries from the state, affordable housing providers, 
administrative agents and interested households 

2. The implementation of the affirmative marketing plan and 
affordability controls 

3. When applicable, supervising any contracting administrative 
agent 

4. Monitoring the status of all restricted units in the Borough of 
Mountainside's Fair Share Plan 

5. Compiling, verifying and submitting annual reports as 
required by COAH 

6. Coordinating meetings with affordable housing providers and 
administrative agents, as applicable 

7. Attending continuing education opportunities on affordability 
controls, compliance monitoring and affirmative marketing as 
offered or approved by COAH 

 
b. The Borough of Mountainside shall designate by resolution of the 

Township Council, subject to the approval of COAH, one or more 
administrative agents to administer newly constructed affordable units in 
accordance with N.J.A.C. 5:93, N.J.A.C. 5:93 and UHAC.  

 
c. An operating manual shall be provided by the administrative agent(s) to be 

adopted by resolution of the governing body and subject to approval of 
COAH. The operating manuals shall be available for public inspection in 
the Office of the Municipal Clerk and in the office(s) of the administrative 
agent(s).  

 
d. The administrative agent shall perform the duties and responsibilities of an 

administrative agent as are set forth in UHAC and which are described in 
full detail in the operating manual, including those set forth in N.J.A.C. 
5:80-26.14, 26.16 and 26.18 thereof, which includes:  

 
i. Attending continuing education opportunities on affordability 

controls, compliance monitoring, and affirmative marketing as 
offered or approved by COAH 
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ii. Affirmative marketing 
iii. Household certification 
iv. Affordability controls 
v. Records retention 
vi. Resale and re-rental 
vii. Processing requests from unit owners 
viii. Enforcement, though the ultimate responsibility for retaining 

controls on the units rests with the municipality 
ix. The administrative agent shall have authority to take all actions 

necessary and appropriate to carry out its responsibilities 
hereunder 
 

K. Enforcement of affordable housing regulations.  
 

a. Upon the occurrence of a breach of any of the regulations governing the 
affordable unit by an owner, developer or tenant the municipality shall 
have all remedies provided at law or equity, including but not limited to 
foreclosure, tenant eviction, municipal fines, a requirement for household 
recertification, acceleration of all sums due under a mortgage, recoupment 
of any funds from a sale in the violation of the regulations, injunctive relief 
to prevent further violation of the regulations, entry on the premises, and 
specific performance.  

 
b. After providing written notice of a violation to an owner, developer or 

tenant of a low or moderate income unit and advising the owner, 
developer or tenant of the penalties for such violations, the municipality 
may take the following action against the owner, developer or tenant for 
any violation that remains uncured for a period of 60 days after service of 
the written notice:  

 
i. The municipality may file a court action pursuant to N.J.S.A. 2A:58-

11 alleging a violation, or violations, of the regulations governing 
the affordable housing unit. If the owner, developer or tenant is 
found by the court to have violated any provision of the regulations 
governing affordable housing units the owner, developer or tenant 
shall be subject to one or more of the following penalties, at the 
discretion of the court:  

 
1. A fine of not more than $1,000. Each and every day that the 

violation continues or exists shall be considered a separate 
and specific violation of these provisions and not as a 
continuing offense 

2. In the case of an owner who has rented his or her low or 
moderate income unit in violation of the regulations 
governing affordable housing units, payment into the 
Borough of Mountainside affordable housing trust fund of the 
gross amount of rent illegally collected 
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3. In the case of an owner who has rented his or her low or 
moderate income unit in violation of the regulations 
governing affordable housing units, payment of an innocent 
tenant's reasonable relocation costs, as determined by the 
court 

 
ii. The municipality may file a court action in the Superior Court 

seeking a judgment which would result in the termination of the 
owner's equity or other interest in the unit, in the nature of a 
mortgage foreclosure. Any judgment shall be enforceable as if the 
same were a judgment of default of the first purchase money 
mortgage and shall constitute a lien against the low and moderate 
income unit.  

 
c. Such judgment shall be enforceable, at the option of the municipality, by 

means of an execution sale by the Sheriff, at which time the low and 
moderate income unit of the violating owner shall be sold at a sale price 
which is not less than the amount necessary to fully satisfy and pay off 
any first purchase money mortgage and prior liens and the costs of the 
enforcement proceedings incurred by the municipality, including attorney's 
fees. The violating owner shall have the right to possession terminated as 
well as the title conveyed pursuant to the Sheriff's sale.  

 
d. The proceeds of the Sheriff's sale shall first be applied to satisfy the first 

purchase money mortgage lien and any prior liens upon the low and 
moderate income unit. The excess, if any, shall be applied to reimburse 
the municipality for any and all costs and expenses incurred in connection 
with either the court action resulting in the judgment of violation or the 
Sheriff's sale. In the event that the proceeds from the Sheriff's sale are 
insufficient to reimburse the municipality in full as aforesaid, the violating 
owner shall be personally responsible for and to the extent of such 
deficiency, in addition to any and all costs incurred by the municipality in 
connection with collecting such deficiency. In the event that a surplus 
remains after satisfying all of the above, such surplus, if any, shall be 
placed in escrow by the municipality for the owner and shall be held in 
such escrow for a maximum period of two years or until such earlier time 
as the owner shall make a claim with the municipality for such. Failure of 
the owner to claim such balance within the two year period shall 
automatically result in a forfeiture of such balance to the municipality. Any 
interest accrued or earned on such balance while being held in escrow 
shall belong to and shall be paid to the municipality, whether such balance 
shall be paid to the owner or forfeited to the municipality.  

 
e. Foreclosure by the municipality due to violation of the regulations 

governing affordable housing units shall not extinguish the restrictions of 
the regulations governing affordable housing units as the same apply to 
the low and moderate income unit. Title shall be conveyed to the  
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purchaser at the Sheriff's sale, subject to the restrictions and provisions of 
the regulations governing the affordable housing unit. The owner 
determined to be in violation of the provisions of this plan and from whom 
title and possession were taken by means of the Sheriff's sale shall not be 
entitled to any right of redemption.  

 
f. If there are no bidders at the Sheriff's sale, or if insufficient amounts are 

bid to satisfy the first purchase money mortgage and any prior liens, the 
municipality may acquire title to the low and moderate income unit by 
satisfying the first purchase money mortgage and any prior liens and 
crediting the violating owner with an amount equal to the difference 
between the first purchase money mortgage and any prior liens and costs 
of the enforcement proceedings, including legal fees and the maximum 
resale price for which the low and moderate income unit could have been 
sold under the terms of the regulations governing affordable housing units.  
This excess shall be treated in the same manner as the excess which 
would have been realized from an actual sale as previously described.  

 
g. Failure of the low and moderate income unit to be either sold at the 

Sheriff's sale or acquired by the municipality shall obligate the owner to 
accept an offer to purchase from any qualified purchaser which may be 
referred to the owner by the municipality, with such offer to purchase 
being equal to the maximum resale price of the low and moderate income 
unit as permitted by the regulations governing affordable housing units.  

 
h. The owner shall remain fully obligated, responsible and liable for 

complying with the terms and restrictions of governing affordable housing 
units until such time as title is conveyed from the owner.  

 
L. Appeals. Appeals from all decisions of an administrative agent designated 

pursuant to this chapter shall be filed in writing with the Executive Director of 
COAH. 
 

Section 2. 
 

A new section of the Code, to be entitled “Affirmative Action Marketing Plan,” 
shall be added to the Land Use Ordinance of the Borough, directly following the 
“Housing Element and Fair Share Plan,” as follows: 
 
1. Purpose 
 

A. The Borough of Mountainside has a total fair share obligation of  123 units as 
calculated by COAH (published October 20, 2008) for the period 1987-1999. 
These affirmative marketing regulations shall apply to all developments that 
contain low and moderate income housing units.  
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B. The affirmative marketing plan is a regional marketing strategy designed to 
attract income eligible households of all majority and minority groups, regardless 
of sex, age or number of children, for the purpose of buying or renting affordable 
housing units. The plan shall address the requirements of N.J.A.C. 5:93-11. In 
addition, the plan prohibits discrimination in the sale, rental, financing, etc., on 
the basis of race, color, sex, religion, handicap, age, familial status/size or 
national origin. The Borough of Mountainside is in the housing region consisting 
of Essex, Morris, Union and Warren Counties.  

 
2.  Advertising 
 
The affirmative marketing plan is a continuing program and shall meet the following 
requirements:  
 

A. The Borough of Mountainside shall adopt by resolution an Affirmative Marketing 
Plan compliant with N.J.A.C. 5:80-26.15, as may be amended and 
supplemented. 

 
B. The affirmative marketing plan is a regional marketing strategy designed to 

attract buyers and/or renters of all majority and minority groups, regardless of 
race, creed, color, national origin, ancestry, marital or familial status, gender, 
affectional or sexual orientation, disability, age or number of children to housing 
units which are being marketed by a developer, sponsor or owner of affordable 
housing.  The affirmative marketing plan is also intended to target those 
potentially eligible persons who are least likely to apply for affordable units in that 
region.  It is a continuing program that directs all marketing activities toward 
COAH Housing Region 2 and covers the period of deed restriction. 

 
C. The affirmative marketing plan shall provide a regional preference for all 

households that live and/or work in COAH Housing Region 2 comprised of 
Essex, Union, Warren and Morris counties. 

 
D. The Administrative Agent designated by the Borough of Mountainside shall 

assure the affirmative marketing of all affordable units consistent with the 
Affirmative Marketing Plan for the municipality. 

 
E. In implementing the affirmative marketing plan, the Administrative Agent shall 

provide a list of counseling services to low and moderate income applicants on 
subjects such as budgeting, credit issues, mortgage qualification, rental lease 
requirements and landlord/tenant law. 

 
F. The affirmative marketing process for available affordable units shall begin at 

least four (4) months prior to the expected date of occupancy. 
 

G. The costs of advertising and affirmative marketing of the affordable units shall be 
the responsibility of the developer, sponsor or owner, unless otherwise 
determined or agreed to by the Borough of Mountainside. 
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H. Affordable housing applications, brochures, announcements and/or posters will 
be forwarded to and posted at the following locations:  

 
i. Developer’s sales office 
ii. Municipal Building and Library 
iii. County Library 

 
I. Quarterly informational circulars and applications shall be sent to each of the 

following agencies for publication in their journals and for circulating among their 
members:  

i. Board of Realtors in Essex County 
ii. Board of Realtors in Morris County 
iii. Board of Realtors in Union County 
iv. Board of Realtors in Warren County 

 
J. Additional quarterly informational circulars and applications shall be sent to the 

nonprofit, religious, governmental, fraternal, civic, community action agencies in 
Essex, Morris, Union and Warren Counties: 

 
K. The following is a description of the random selection method that will be used to 

select occupants of low and moderate income housing: The random selection 
method to be used will be a lottery based upon a categorization of the number of 
bedroom units, and whenever there are more applicants in a particular category 
than units, the random selection method will be utilized.  

 
3.  Administrative Agency 
 

A. NJ Housing and Mortgage Finance Agency (HMFA) will be the agency under 
contract with the Borough of Mountainside to administer the affordable housing 
units.  Each developer has the responsibility to advertise, to income qualify low 
and moderate income households; to place eligible households in low and 
moderate income units upon initial occupancy; to continue to qualify households 
for reoccupancy of units as they become vacant and to enforce the terms of the 
deed restriction.  HMFA will provide counseling services to low and moderate 
income applicants on subjects such as budgeting, credit issues, mortgage 
qualifications, rental lease requirements and landlord-tenant law.  
 

B. In addition, the Borough of Mountainside is designating the Borough 
Administrator and assigns as "housing officer" to act as liaison between COAH, 
the municipality and HMFA. The municipal liaison will be responsible for tracking 
the progress of affordable housing, fielding inquiries regarding affordable housing 
from the public and COAH, complying with COAH monitoring and reporting 
requirements as per N.J.A.C. 5:93-11.6 and 5:93-12.1.  

 
4.  Developer Responsibilities 
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A. Developers/builders/sponsors of low and moderate income housing units shall be 
required by the Borough of Mountainside to provide the advertising of affordable 
units in their respective developments in accordance with the preceding sections. 
Such advertising must be coordinated with the housing officer and is subject to 
the approval of the Borough of Mountainside.  

 
B. Borough of Mountainside, in conjunction with HMFA, may delegate other specific 

tasks to a developer/building/sponsor (such as interviewing applicants, 
prescreening households, etc.), provided that copies of all applications, income 
verification documents, sales records, etc., of the low and moderate income units 
are returned to  HMFA for reporting purposes and to aid with future resales.  

 
5.  Preference to Region 2 Residents 
 
Households who live or work in the housing region of Essex, Morris, Union and Warren 
Counties may be given preference for the affordable housing units within the 
municipality. Applicants living outside the housing region shall have an equal 
opportunity for units after intraregional applicants have been processed. Borough of 
Mountainside intends to comply with N.J.A.C. 5:93-11.7.  
 
6.  Effective Date of Affirmative Action Marketing Plan 
 
The affirmative marketing plan for new units shall commence 120 days before the 
issuance of either temporary or permanent certificates of occupancy. Affirmative 
marketing shall continue until all low and moderate income housing units are initially 
occupied. Affirmative marketing for existing units shall continue on an as-needed basis 
for as long as affordable units are deed restricted. 
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     This ordinance shall take effect twenty days after the first publication hereof after 
final passage. 
 
Mayor Mirabelli opened the meeting to the public for anyone wishing to speak on this 
ordinance and this ordinance only.   
 
Hearing no one wishing to speak, Councilman Turner closed the meeting to the public. 
 
It was moved by Councilwoman Andre and seconded by Councilman Lane that this 
ordinance be passed on second and final reading and advertised by title only. 
            
Roll Call: Andre, Lane, Messler, Turner. Nays: 0 
 
A special thanks to Borough Attorney John Post and Borough Planner John Chadwick 
for the many years of collaboration to create Mountainside’s Housing Element and Fair 
Share Plan.  
---------------------------------- 
  Second Reading (Public Hearing) 

 
   ORDINANCE 1220-2014 

 
AN ORDINANCE CREATING A DEVELOPMENT FEE, AND ESTABLISHING 

STANDARDS FOR THE COLLECTION, MAINTENANCE, AND EXPENDITURE 
OF DEVELOPMENT FEES 

 
WHEREAS, the Mayor and Council of the Borough of Mountainside, County of 

Union, and State of New Jersey, as a result of a builders remedy suit filed against the 
Borough, have been working with a Special Master to create an approved affordable 
housing plan for the Borough; and 

 
WHEREAS, the Mayor and Council of the Borough of Mountainside have 

determined that the adoption of a Development Fee to coincide with such affordable 
housing plan is in the interest of the Borough. 
 

NOW THEREFORE BE IT ORDAINED by the Mayor and Council as follows: 
_________, a new section of the Borough Code is hereby adopted as follows: 

 
1. Purpose 

a) In Holmdel Builder’s Association v. Holmdel Township, 121 N.J. 
550 (1990), the New Jersey Supreme Court determined that mandatory 
development fees are authorized by the Fair Housing Act of 1985 (the 
Act), N.J.S.A. 52:27d-301 et seq., and the State Constitution, subject to 
the Council on Affordable Housing’s (COAH’s) adoption of rules.  
 
b) Pursuant to P.L.2008, c.46 section 8 (C. 52:27D-329.2) and the 
Statewide Non-Residential Development Fee Act (C. 40:55D-8.1 through 
8.7), COAH is authorized to adopt and promulgate regulations necessary 
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for the establishment, implementation, review, monitoring and 
enforcement of municipal affordable housing trust funds and 
corresponding spending plans.  Municipalities that are under the 
jurisdiction of the Council or court of competent jurisdiction and have a 
COAH-approved spending plan may retain fees collected from non-
residential development. 
 
c) This ordinance establishes standards for the collection, 
maintenance, and expenditure of development fees in accordance 
P.L.2008, c.46, Sections 8 and 32-38.  Fees collected pursuant to this 
ordinance shall be used for the sole purpose of providing low- and 
moderate-income housing.  This ordinance shall be interpreted within the 
framework of the rules on development fees, codified at N.J.A.C. 5:97-8. 
  

2. Basic requirements 
 

a) This ordinance shall not be effective until approved by the COAH 
pursuant to N.J.A.C. 5:96-5.1. 
 
b) The Borough of Mountainside shall not spend development fees 
until COAH has approved a plan for spending such fees in conformance 
with N.J.A.C. 5:97-8.10 and N.J.A.C. 5:96-5.3.   

3. Definitions 
 

a) The following terms, as used in this ordinance, shall have the 
following meanings: 
 

i. “Affordable housing development” means a development included 
in the Housing Element and Fair Share Plan, and includes, but is 
not limited to, an inclusionary development, a municipal 
construction project or a 100 percent affordable development. 
 
ii. “COAH” or the “Council” means the New Jersey Council on 
Affordable Housing established under the Fair Housing Act which 
previously had primary jurisdiction for the administration of housing 
obligations in accordance with sound regional planning 
consideration in the State.   
 
iii. “Development fee” means money paid by a developer for the 
improvement of property as permitted in N.J.A.C. 5:97-8.3. 
 
iv. “Developer” means the legal or beneficial owner or owners 
of a lot or of any land proposed to be included in a proposed 
development, including the holder of an option or contract to 
purchase, or other person having an enforceable proprietary 
interest in such land.   
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v. “Equalized assessed value” means the assessed value of a 
property divided by the current average ratio of assessed to true 
value for the municipality in which the property is situated, as 
determined in accordance with sections 1, 5, and 6 of P.L.1973, 
c.123 (C.54:1-35a through C.54:1-35c).   

 
vi. “Green building strategies” means those strategies that 
minimize the impact of development on the environment, and 
enhance the health, safety and well-being of residents by producing 
durable, low-maintenance, resource-efficient housing while making 
optimum use of existing infrastructure and community services. 

 
4. Residential Development fees 
 

a) Imposed fees 
 

i. Within the affordable housing district(s), residential 
developers, except for developers of the types of development 
specifically exempted below, shall pay a fee of 1% of the equalized 
assessed value for residential development provided no increased 
density is permitted. 
 
ii. When an increase in residential density pursuant to N.J.S.A. 
40:55D-70d(5) (known as a “d” variance) has been permitted, 
developers may be required to pay a development fee of 6% of the 
equalized assessed value for each additional unit that may be 
realized.  However, if the zoning on a site has changed during the 
two-year period preceding the filing of such a variance application, 
the base density for the purposes of calculating the bonus 
development fee shall be the highest density permitted by right 
during the two-year period preceding the filing of the variance 
application.  

 
b) Eligible exactions, ineligible exactions and exemptions for 
residential development  

i. Affordable housing developments, developments where the 
developer is providing for the construction of affordable units 
elsewhere in the municipality, and developments where the 
developer has made a payment in lieu of on-site construction of 
affordable units shall be exempt from development fees.   
 
ii. Developments that have received preliminary or final site 
plan approval prior to the adoption of a municipal development fee 
ordinance shall be exempt from development fees, unless the 
developer seeks a substantial change in the approval.  Where a 
site plan approval does not apply, a zoning and/or building permit 
shall be synonymous with preliminary or final site plan approval for  
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this purpose.  The fee percentage shall be vested on the date that 
the building permit is issued. 
 
iii. Owner-occupied residential structures demolished and 
replaced as a result of a fire, flood, or natural disaster shall be 
exempt from paying a development fee. 
 
iv. Development fees shall be imposed and collected when an 
existing structure undergoes a change to a more intense use, is 
demolished and replaced, or is expanded, if the expansion is not 
otherwise exempt from the development fee requirement.  The 
development fee shall be calculated on the increase in the 
equalized assessed value of the improved structure.   

 
5. Collection procedures  
 

a) Fifty percent of the development fee shall be collected at the time of 
issuance of the building permit.  The remaining portion shall be collected 
at the issuance of the certificate of occupancy.  The developer shall be 
responsible for paying the difference between the fee calculated at 
building permit and that determined at issuance of certificate of 
occupancy. 
 

i Appeal of development fees 
  

1) A developer may challenge residential development 
fees imposed by filing a challenge with the County Board of 
Taxation. Pending a review and determination by the Board, 
collected fees shall be placed in an interest bearing escrow 
account by the Borough.  Appeals from a determination of 
the Board may be made to the tax court in accordance with 
the provisions of the State Tax Uniform Procedure Law, R.S. 
54:48-1 et seq., within 90 days after the date of such 
determination.  Interest earned on amounts escrowed shall 
be credited to the prevailing party.  
 
2) A developer may challenge non-residential 
development fees imposed by filing a challenge with the 
Director of the Division of Taxation. Pending a review and 
determination by the Director, which shall be made within 45 
days of receipt of the challenge, collected fees shall be 
placed in an interest bearing escrow account by the 
Borough.  Appeals from a determination of the Director may 
be made to the tax court in accordance with the provisions of 
the State Tax Uniform Procedure Law, R.S. 54:48-1 et seq., 
within 90 days after the date of such determination.  Interest  
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earned on amounts escrowed shall be credited to the 
prevailing party.  

 
6. Affordable Housing trust fund 
 

a) There is hereby created a separate, interest-bearing housing trust 
fund to be maintained by the chief financial officer for the purpose of 
depositing development fees collected from residential and non-residential 
developers and proceeds from the sale of units with extinguished controls.    
 
b) The following additional funds shall be deposited in the Affordable 
Housing Trust Fund and shall at all times be identifiable by source and 
amount:  

1. payments in lieu of on-site construction of affordable units; 
2. developer contributed funds to make ten percent (10%) of 
the adaptable entrances in a townhouse or other multistory 
attached development accessible; 
3. rental income from municipally operated units; 
4. repayments from affordable housing program loans;  
5. recapture funds; 
6. proceeds from the sale of affordable units; and 
7. any other funds collected in connection with the Borough’s 
affordable housing program.  

 
c) Within seven days from the opening of the trust fund account, the 
Borough shall provide COAH with written authorization, in the form of a 
three-party escrow agreement between the municipality, the bank, and 
COAH to permit COAH to direct the disbursement of the funds as provided 
for in N.J.A.C. 5:97-8.13(b).   
 
d) All interest accrued in the housing trust fund shall only be used on 
eligible affordable housing activities approved by COAH.   

 
7. Use of funds 
 

a) The expenditure of all funds shall conform to a spending plan 
approved by COAH.  Funds deposited in the housing trust fund may be 
used for any activity approved by COAH to address the Borough’s fair 
share obligation and may be set up as a grant or revolving loan program.  
Such activities include, but are not limited to: preservation or purchase of 
housing for the purpose of maintaining or implementing affordability 
controls, rehabilitation, new construction of affordable housing units and 
related costs, accessory apartment, market to affordable, or regional 
housing partnership programs, conversion of existing non-residential 
buildings to create new affordable units, green building strategies 
designed to be cost saving and in accordance with accepted national or 
state standards, purchase of land for affordable housing, improvement of 
land to be used for affordable housing, extensions or improvements of  
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roads and infrastructure to affordable housing sites, financial assistance 
designed to increase affordability, administration necessary for 
implementation of the Housing Element and Fair Share Plan, or any other 
activity as permitted pursuant to N.J.A.C. 5:97-8.7 through 8.9 and 
specified in the approved spending plan.     
 
b) Funds shall not be expended to reimburse the Borough for past 
housing activities. 
c) At least 30 percent of all development fees collected and interest 
earned shall be used to provide affordability assistance to low- and 
moderate-income households in affordable units included in the municipal 
Fair Share Plan.  One-third of the affordability assistance portion of 
development fees collected shall be used to provide affordability 
assistance to those households earning 30 percent or less of median 
income by region. 

i. Affordability assistance programs may include down 
payment assistance, security deposit assistance, low interest loans, 
rental assistance, assistance with homeowners association or 
condominium fees and special assessments, and assistance with 
emergency repairs. 
 
ii. Affordability assistance to households earning 30 percent or 
less of median income may include buying down the cost of low or 
moderate income units in the municipal Fair Share Plan to make 
them affordable to households earning 30 percent or less of median 
income.   
 
iii. Payments in lieu of constructing affordable units on site and 
funds from the sale of units with extinguished controls shall be 
exempt from the affordability assistance requirement. 

 
d) The Borough may contract with a private or public entity to 
administer any part of its Housing Element and Fair Share Plan, including 
the requirement for affordability assistance, in accordance with N.J.A.C. 
5:96-18. 
 
e) No more than 20 percent of all revenues collected from 
development fees, may be expended on administration, including, but not 
limited to, salaries and benefits for municipal employees or consultant fees 
necessary to develop or implement a new construction program, a 
Housing Element and Fair Share Plan, and/or an affirmative marketing 
program.  In the case of a rehabilitation program, no more than 20 percent 
of the revenues collected from development fees shall be expended for 
such administrative expenses.  Administrative funds may be used for 
income qualification of households, monitoring the turnover of sale and 
rental units, and compliance with COAH’s monitoring requirements.  Legal 
or other fees related to litigation opposing affordable housing sites or  
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objecting to the Council’s regulations and/or action are not eligible uses of 
the affordable housing trust fund. 

 
8. Monitoring 
 

a) The Borough shall complete and return to COAH all monitoring 
forms included in monitoring requirements related to the collection of 
development fees from residential and non-residential developers, 
payments in lieu of constructing affordable units on site, funds from the 
sale of units with extinguished controls, barrier free escrow funds, rental 
income, repayments from affordable housing program loans, and any 
other funds collected in connection with the Borough’s housing program, 
as well as to the expenditure of revenues and implementation of the plan 
approved by the court.  All monitoring reports shall be completed on forms 
designed by COAH. 

 
9. Ongoing collection of fees 
 

a) The ability for the Borough to impose, collect and expend 
development fees shall expire with its judgment of compliance unless the 
Borough has filed an adopted Housing Element and Fair Share Plan with 
the COAH, has petitioned for substantive certification, and has received 
COAH’s approval of its development fee ordinance.  If the Borough fails to 
renew its ability to impose and collect development fees prior to the 
expiration of the judgment of compliance, it may be subject to forfeiture of 
any or all funds remaining within its municipal trust fund.  Any funds so 
forfeited shall be deposited into the "New Jersey Affordable Housing Trust 
Fund" established pursuant to section 20 of P.L.1985, c.222 (C. 52:27D-
320).  The Borough shall not impose a residential development fee on a 
development that receives preliminary or final site plan approval after the 
expiration of its substantive certification or judgment of compliance, nor 
shall the Borough retroactively impose a development fee on such a 
development.  The Borough shall not expend development fees after the 
expiration of its substantive certification or judgment of compliance. 

 
AND BE IT FURTHER ORDAINED THAT all ordinances or parts of ordinances 

inconsistent with the provisions of this ordinance are hereby repealed to the extent of 
such inconsistency. 

 
This ordinance shall take effect immediately upon final adoption and publication and in 
the manner provided by law. 
  
Mayor Mirabelli opened the meeting to the public for anyone wishing to speak on this 
ordinance and this ordinance only.   
 
Hearing no one wishing to speak, Councilman Turner closed the meeting to the public. 
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It was moved by Councilman Lane and seconded by Councilman Turner that this 
ordinance be passed on second and final reading and advertised by title only. 
 
Roll Call: Andre, Lane, Messler, Turner. Nays: 0 
---------------------------------- 
 
   Second Reading (Public Hearing) 
 

ORDINANCE 1221-2014 
 

AN ORDINANCE TO AMEND THE LAND USE ORDINANCE OF THE BOROUGH  
OF MOUNTAINSIDE ARTICLE 10, SECTION 1013, L-I LIMITED INDUSTRIAL 

DISTRICT 
 

WHEREAS, the Mayor and Council of the Borough of Mountainside, County of 
Union, State of New Jersey, have determined that that it is in the public interest to add 
additional permitted uses to the L-I Limited Industrial District. 

 
NOW THEREFORE BE IT ORDAINED by the Mayor and Council of the Borough 

of Mountainside as follows: 
 
Section 1. 
 
Article 10, Section 1013 (a) is deleted and the following is inserted: 
 

a. Primary Intended Uses.  The uses in this zoning district are business, 
professionals, executive or administrative office purposes, scientific or research 
laboratories, warehousing and limited industrial and manufacturing, fabrication 
and assembly uses, the nature of such industrial and manufacturing uses being 
dependent upon their compliance to performance standards of Section 1010 (d), 
commercial uses of a strictly wholesale sales and service nature, private 
membership, non-profit and/or recreational facilities open to the general public 
which provide indoor facilities for swimming, tennis, raquetball, handball, softball, 
baseball, soccer, lacrosse, golf, exercise and fitness training.  Educational and 
training facility not including outdoor facilities equipment, data processing center, 
television and radio studios not including transmission antenna, physical 
rehabilitation and therapy uses not including patient housing.  The intensity of 
operations shall not exceed the limitations imposed by the performance 
standards set forth in Section 1013 (d). 

 
In addition, retail sales or service establishments are prohibited in the L-I zone, 
as is any use that is prohibited in the B zone with the exception of those listed in 
Section 1011 (b) (7) and (9) which are permitted as regulated by this Section. 
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Before issuance of a building or occupancy permit, the Planning Board shall 
ascertain that all the requirements of this Section are complied with.  All uses 
permitted shall be conducted wholly within a completely enclosed building except  
for loading and unloading operations, on-site parking of delivery vehicles and the 
storage of any products (such as propane) which are required to be located 
outside an enclosed building.  No display of wares shall be visible from the 
outside of the building. 

 
Section 2. 
 
The following is inserted at the end of Article 10, Section 1013 (d): 

  
(9) Any activity which is detrimental to the health, safety, morals, 
general welfare or aesthetics of neighboring properties of the Borough of 
Mountainside is prohibited. 
 

Section 3. 
 
     This ordinance shall take effect twenty days after the first publication hereof after 
final passage. 
Mayor Mirabelli opened the meeting to the public for anyone wishing to speak on this 
ordinance and this ordinance only.   
 
Hearing no one wishing to speak, Councilman Turner closed the meeting to the public. 
 
It was moved by Councilman Turner and seconded by Councilman Lane that this 
ordinance be passed on second and final reading and advertised by title only. 
            
Roll Call: Andre, Lane, Messler, Turner. Nays: 0 
---------------------------------- 

 
First Reading (Introduction) 

 
ORDINANCE 1222-2014 

 
AN ORDINANCE TO APPROPRIATE THE SUM OF TWO HUNDRED ONE 

THOUSAND ONE HUNDRED NINETY-FIVE ($201,195) FOR THE RESURFACING OF 
CEDAR AVENUE 

 
 WHEREAS,  the Governing Body of the Borough of Mountainside have decided 
to resurface Cedar Avenue; and 
 
 WHEREAS, a grant award is now available from NJDOT in the amount of 
$201,195; and 
 
 WHEREAS, the Governing Body of the Borough of Mountainside concurs that 
this resurfacing is necessary; 
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 NOW, THEREFORE, BE IT ORDAINED by the Mayor and Council of the 
Borough of Mountainside that the sum of $201,195.00 be and is hereby appropriated for 
the resurfacing of Cedar Avenue; 
 
 BE IT FURTHER ORDAINED that the Borough of Mountainside shall be 
reimbursed by the State of New Jersey, Department of Transportation in the amount of 
$201,195.00.  
 
It was moved by Councilman Messler and seconded by Councilwoman Andre that this 
ordinance be passed on first reading and advertised in full for a public hearing on June 
17, 2014.  
 
Roll Call: Andre, Lane, Messler, Turner. Nays: 0 
---------------------------------- 

  
                ORDINANCE 1223-2014 

 
          AN ORDINANCE AMENDING CHAPTER XVII, PUBLIC SAFETY, OF THE CODE 

OF THE BOROUGH OF MOUNTAINSIDE, NEW JERSEY REGARDING 
REGULATING THE POLICE DEPARTMENT 

 
WHEREAS, the Mayor and Council of the Borough of Mountainside, County of 

Union, State of New Jersey, upon recommendation of the Police Committee and the 
Police Department of the Borough of Mountainside, desires to amend certain portions of 
the Police Regulations, Chapter XVII, Public Safety, of the Code of the Borough of 
Mountainside; and 
 
 NOW THEREFORE BE IT ORDAINED by the Mayor and Council, as follows: 
 
Section 1.  
 
Certain sections of Chapter XVII, Public Safety, of the Code of the Borough of 
Mountainside, are hereby amended in their entirety, as follows:  
 
§ 17-1.1. Establishment of the Police Department  
There is hereby created and established in and for the Borough of Mountainside, in the 
County of Union and State of New Jersey, a Police Department, which shall be known 
and designated as the Mountainside Police Department.    
 
§ 17-1.2. Composition 
 
A.  The Mountainside Police Department shall consist of no more than a Chief of 

Police, and as many captains, lieutenants, sergeants, corporals, detectives, and 
police officers, appointed to these positions upon approval of the governing body, 
as public need may require. 
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B. In addition, the Police Department may employ clerical personnel and other 

employees to assist its officers in preserving peace and good order in the 
Borough. 

 
§ 17-1.3. Designation of Appropriate Authority  
In accordance with N.J.S.A. 40A:14-118, the Mayor of the Borough of Mountainside 
shall appoint three (3) members of the Borough Council to serve on the Police 
Committee.  The Police Committee is hereby designated as the Appropriate Authority 
and is hereby vested with the powers and duties of an Appropriate Authority as 
delegated by law.  
 
§ 17-1.4. Chief of Police; powers and duties 
The Mountainside Borough Council shall appoint a Chief of Police.  The Chief shall be 
directly responsible to the Police Committee as the “Appropriate Authority” for the 
efficiency and routine day-to-day operations of the Police Department.  In the event that 
the Police Committee is not available or is absent, then the Chief of Police shall report 
to the Borough Administrator.  The Chief of Police shall pursuant to any policies 
established by the Borough Council consistent with Borough Ordinances:  
 
A. Administer and enforce the rules and regulations of the Police Department and 

any special emergency directives for the disposition and discipline of the 
Department and its officers and personnel.  

 
B. Have, exercise, and discharge the functions, powers and duties of the Police 

Department.  
 
C. Prescribe the duties and assignments of all subordinates and other personnel.  
 
D. Delegate such authority, as he may deem necessary for the efficient operation of 

the Police Department to be exercised under his direction and supervision.  
 
E. Report to the appropriate authority in such form as shall be prescribed by such 

authority on the operation of the department, and make such other reports as 
may be requested by such authority.  

 
§ 17-1.5. Purpose of the Police Department   
The Mountainside Police Department shall preserve the public peace; protect life and 
property; detect, arrest and prosecute offenders of the laws of New Jersey and the 
ordinances of the Borough of Mountainside; direct and control traffic; provide 
attendance and protection during emergencies; make appearances in court; cooperate 
with all other law enforcement agencies; and provide training for the efficiency of its 
members.  
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§ 17-1.6. Appointment of Police Department, Officers and Personnel  
No person shall be appointed to the Police Department who is not qualified as provided 
in the New Jersey Statutes.  The selection criteria for a police officer shall be 
established in department policy consistent with New Jersey Statutes.   
 
§ 17-1.9.  Special Police Officers 
Authority and Purpose. The Borough of Mountainside hereby establishes Special Police 
Officers pursuant to and in compliance with the Special Law Enforcement Officers Act 
(N.J.S.A. 40A:14-146.8 et seq.). 

 
1. Supplemental. 

 
a. Special Police Officers shall not be utilized to supplant regular Police 

Officers. 
 
b. Special Police Officers are subject to the personnel policies of the 

Borough of Mountainside. 
 
c. Special Police Officers are subject to the Mountainside Police 

Department's Written Directive System, where applicable. 
 
§ 17-1.10. Rules and Regulations  
The “Appropriate Authority” shall, from time to time as may be necessary, adopt and 
amend the rules and regulations for the government and discipline of the Police 
Department and employees thereof.  Said rules and regulations may fix and provide for 
the enforcement of such rules and regulations and the enforcement of penalties for the 
violation of such rules and regulations.  All employees of the Police Department shall 
be subject to such rules and regulations and penalties.  
 
§ 17-1.11. Duties and Responsibilities of Personnel 
The duties and responsibilities of the members of the Mountainside Police Department 
shall be those set forth by law and as prescribed by the Department’s Written Directive 
System established by the Chief of Police. 
 
§ 17-1.12. Disciplinary Actions  
Discipline of employees and police officers will be imposed consistent with New Jersey 
State statutes and the Rules and Regulations of the Mountainside Police Department.  
The written charges will be proffered by the Chief of Police or designee as provided in 
the New Jersey Statutes and the Police Department's Rules and Regulations.   Police 
officers, special police officers, and employees may also be subject to discipline for 
violating other statutes, ordinances, and policies. 
 
§ 17-1.13. Police Physician  
A physician shall be appointed by the mayor, with consent of the Borough Council, to be 
known as the police physician.  The appointment shall be for one (1) year, commencing 
on January 1.  He shall examine all members of the police force or appointees to the 
force whenever required by the police committee and shall report in writing the result of  
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such examinations, with his opinion as to the physical and mental fitness for police work 
of the person examined.  He shall be called whenever the services of a physician are 
required by the police department.  Compensation of the police physical shall be fixed 
by the borough council.  The mayor may also appoint, with consent of the borough 
council, an alternate police physician. 
 
Section 2.  
 
All ordinances, codes or parts thereof inconsistent with any of the provisions of this new 
section are hereby repealed to the extent of such inconsistency 
 
Section 3. 
 
This ordinance shall take effect twenty days after the first publication hereof after final 
passage. 
 
It was moved by Councilman Turner and seconded by Councilman Lane that this 
ordinance be passed on first reading and advertised in full for a public hearing on June 
17, 2014.  
 
Roll Call: Andre, Lane, Messler, Turner. Nays: 0 
---------------------------------- 

 
BILLS & CLAIMS: 
 
The following resolution was introduced by Councilman Turner and seconded by 
Councilman Lane: 
 

BE IT RESOLVED by the Mayor and Council of the Borough of Mountainside that 
the following bills of the persons named and for the amounts stated below, having been 
duly audited and found to be correct this 17th day of June 2014, the same be paid after 
Council's review, if and when funds are available and that the Mayor, Council President, 
Administrator and Treasurer are hereby authorized and directed to sign and deliver 
warrants for same in the amount of $903,245.13 (Copy of bill list attached.) 
 
Roll Call:  Andre, Lane, Messler, Turner. Nays: 0 
----------------------- 
 
COUNCIL COMMENTS:  

 
Councilman Lane congratulated the graduates from Deerfield School and Governor 
Livingston High School and wished the children a safe and healthy summer. 
 
Councilman Turner was happy to see Captain Osieja in attendance since dealing with a 
serious illness.  Our thoughts and prayers are with him. 
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The Mayor thanked everyone who participated in the 3rd Annual Memorial Day Parade 
and the 5th Annual Charity Car & Motorcycle Show.  
 
Congratulations to Channel 35 Director Matthew Flynn on his move to Los Angeles to 
attend the American Film Institute. 
-------------------------------- 
 
AUDIENCE PARTICIPATION: 
 
Hearing no one desiring to speak, Mayor Mirabelli closed the meeting to the public. 
Upon motion by Councilman Turner and a second by Councilman Lane, the meeting 
was unanimously adjourned.  
 
Meeting adjourned at 8:53 PM.    
------------------------------- 
           
      Respectfully submitted, 
 
 
      ________________________ 
      Martha Lopez, Borough Clerk 
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